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DIGEST:

if a firm initially protests to the contracting
agency, alileging a defect in the solicitation,

the agency's opening of bias without taking the
regquestea corrective action is the initial adverse
agency action, and a subsequent protest to our
Oftice wore than 10 working days later is
untimely.

sunrise associates (Sunrise) requests reconsideration
of our June 4, 1985, aismissal of its protest as untimely
under section 21.2(a)(3) of our Bid Protest Regulations,
4 C.F.R, part 21 (19&5).

We affirm our prior dismissal.

By invitation for bias (IFB) No. 1340-5-0003, the
United States Department of the Interior, National Park
Service (National Park Service), solicited offers for a
tractor. On May 13, 1985, Sunrise telephoned the National
Park Service to protest tnat tne specifications 1in the
solicitation were unclear and to reguest information it
believed was necessary tO make an accurate bia, Despite
Sunrise's complaints, bid opening occurred as schedulea on
May l4.

In its original protest to our Cffice, Sunrise arguea
that the solicitation was improper because certain informa-
tion regarding equipment capability was missing. Lue to
its confusion with the specifications, Sunrise said, it
increasea its bid ana was no lonyer the low pidder. Wwe
dismissed the protest as untiiely because it was not filed
until June 4, whlch was more tnan 10U working days atter the
initial adverse agency action.

In its request for reconsiaeration, sSunrise says that
it did not have knowleage of the aaverse agency action until
May 30, wnen it received notice of tne contract awara and,
therefore, its June 4 protest was within the 10-day filing
period.,
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Sunrise's earlier protest was properly dismissed as
untimely. If a protest has been filed initially with the
contracting agency, any subsequent protest to the Ga0 must
be filed within 10 working days of actual or constructive
knowleage of the initial adverse agency action. See
4 C.F.R. § 21.2(a)(3) (1985). Tne fact that bid opening
occurs witnout the agency taking any corrective action in
response to a protest constitutes initial adverse agency
action. Leon's Auto Repalr, B-215625, ouly 20, 1984, 84-2
C.P.D. § 74. Here, bid openinyg occurrea on May 14 despite
Sunrise's protest the day before to tne National Park
Service. Therefore, Sunrise should have known that the
agyency was not going to correct the specifications and this
was Sunrise's initial adverse agency action. Since the
protest was not filed with our Office until June 4, it was
untimely. :

The dismissal is affirmed,

Harry R. Van Clef#e
Genéral Counsel





